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Insurance Carrier,
Defendants.

Defendants Gannett Publishing Services, d/b/a Des Moines Register, employer,
and its insurer, New Hampshire Insurance Company, appeal from an arbitration
decision filed on October 17, 2018, and from a ruling on limited application for rehearing
filed on November 15, 2018. Claimant Mike Ruby responds to the appeal. The case
was heard on April 25, 2018, and it was considered fully submitted in front of the deputy
workers’ compensation commissioner on June 4, 2018.

In the arbitration decision, the deputy commissioner found claimant’s ongoing
back pain was causally related to his stipulated work-related injury which occurred on
November 23, 2015. The deputy commissioner found claimant had not yet reached
maximum medical improvement (MMI) at the time of the hearing and was entitled to a
running award of temporary benefits. The deputy commissioner found claimant's
weekly benefit rate to be $441.28. The deputy commissioner found claimant was
entitled to penalty benefits for defendants’ incorrect rate calculation. The deputy
commissioner found claimant failed to carry his burden of proof concerning
reimbursement/payment for his claimed medical expenses.

In the ruling on limited application for rehearing, the deputy commissioner found
there was sufficient evidence to causally connect several of claimant’s claimed medical
expenses to the medical records contained in the parties’ joint exhibits. As a result, the
deputy commissioner awarded claimant $20,209.38 in medical expenses.

On appeal, defendants assert the deputy commissioner erred by ignoring the
credibility issue and failing to conclude claimant was not a credible withess. Defendants
additionally assert the deputy commissioner erred in concluding claimant’s ongoing low
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back complaints were causally related to the 2015 work incident. If found to be
compensable, defendants argue the deputy commissioner erred in awarding a running
award of temporary benefits and medical expenses. Lastly, defendants assert the
deputy commissioner erred in awarding penalty benefits.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.

| performed a de novo review of the evidentiary record and the detailed
arguments of the parties. Pursuant to lowa Code sections 17A.5 and 86.24, those
portions of the proposed arbitration decision filed on October 17, 2018, as modified by
the ruling on limited application for rehearing filed on November 15, 2018, that relate to
the issues properly raised on intra-agency appeal are affirmed in part and reversed in
part.

Turning first to the issue of credibility, defendants raise several “inconsistencies”
in the record that defendants argue amount to “serious credibility issues” for claimant.
(Defendants’ Appeal Brief, pp. 17-19) | find these inconsistences are examples of
claimant either misunderstanding or forgetting - not lying, as defendants suggest — or
are examples of defendants attempting to exaggerate the impact of minor
discrepancies.

For example, defendants assert claimant denied ever being written up before
eventually conceding he had. However, when asked by defendants’ counsel, whether
he ever had “any prior either disciplinary-type issues or problems,” claimant was
immediately forthcoming that he was once sent home for an alcohol-related incident.
(Hearing Transcript, p. 45) Claimant was also asked about whether he had been written
up for temper or refusing to do a job. He initially responded, “I don't believe so,” but
when confronted with a specific incident from October of 2013 - nearly five years before
the hearing - he acknowledged he remembered, though he could “not really” recall what
it was about. (Tr., pp. 46, 49-50) | find this was an instance of claimant simply not
remembering.

Defendants also assert claimant gave contradictory testimony regarding conflicts
with his supervisor in his deposition and at the hearing. | do not find this to be the case,
however. In his deposition, claimant acknowledged he had “difficulties” with his
supervisor, and at hearing, he acknowledged he got “angry” once. (Joint Exhibit 25, p.
25; Tr., p. 46)

Defendants assert claimant’s testimony that he was not taken off work for his
pancreatitis condition is “misleading and false” because he did not work for almost a
year due to the condition. While defendants are correct that claimant did not work for a
time due to his pancreatic condition, this is not the question claimant was asked.
Claimant was asked, “During the period of time that you were receiving treatment for
your pancreatitis did any physician take you off work for that condition?” (Tr., p. 27)
Claimant replied, “No. She said | could work, Doctor Roberts.” (Tr., p. 27) This is
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accurate. In her note from April 29, 2017, Stacey Roberts, M.D., declined to complete
claimant’s long-term disability paperwork because “from pancreas standpoint, he is not
disabled.” (JE 8, p. 134)

Many of defendants’ remaining assertions regarding claimant’s credibility relate
to claimant's back condition and treatment prior to his work-related injury on November
23, 2015. In his deposition, claimant testified the lump in his back appeared after his
work-related injury. (JE 25, pp. 20-21) Claimant addressed this testimony at hearing:

Q. Now, are you aware that we have medical records showing that
you've had a lump in your right lower back since 2013?

Now, yes.

Q. Because you've told doctors, in other words, after the work injury
that you didn’t have a lump before, did you?

A. | didn’t remember having it. | can’t see it. And it - - when | first went
to Concentra, Joanne Harbert or whatever her name is mentioned
that it was bruised there on that lump.

Q. But now, | mean, has your attorney shown you some of those old
records that show that you've had that lump since 2013?

A. Yes. And Doctor Kirkland said it could have been there for a lot of
years, not even knowing it.

(Tr., pp. 57-58 (emphasis added))

Furthermore, claimant indicated he did not believe the lump to be caused by his
work-related injury, so his memory of when the lump appeared is not particularly
significant. (Tr., p. 58) For these reasons, | am not persuaded that this inconsistency
should weigh against claimant’s credibility.

Regarding his back condition in the months leading up to his work-related injury,
there is a notation of “low back pain” in a treatment record from July 7, 2015. (JE 1, p.
20) However, the focus of this appointment was very clearly on treatment of claimant’s
hypertension and showing claimant how to appropriately monitor his blood pressure at
home:

He continues to struggle with a labile blood pressure, he has been
monitoring at home. We went ahead and had him actually show me how
he monitors his blood pressure, he does it totally incorrectly. | showed
him how to do it properly with the arm at the proper height, properly
supported, resting comfortably with his back support.

(JE 1, p. 19)
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Defendants key in on the phrase “back support” and the deputy commissioner’s
error in referring to “back supported,” but this error is essentially meaningless when
considered in the actual context of the appointment—which was treatment of claimant's
high blood pressure and not claimant’s back pain. In fact, other than the mention of
“low back pain” on the last page of the notes from the appointment, there is no actual
discussion regarding claimant’s low back symptoms or any treatment relating thereto.

Claimant testified both in his deposition and at hearing that while he had some
pain between 2013 and his work-related injury in 2015, including on July 7, 2015, it was
not an everyday occurrence. (JE 25, p. 15; Tr., p. 43) |find this testimony to be
credible.

Ultimately, | am not persuaded by defendants’ arguments against claimant’s
credibility. Like the deputy commissioner, | decline to make a finding that claimant was
not a credible witness.

With respect to the remaining issues on appeal, | affirm the deputy
commissioner’s finding that claimant’s ongoing back complaints were related to his
work-related injury. In doing so, | affirm the deputy commissioner’s reliance on the
opinions of Daniel Moyse, M.D., and Mark Taylor, M.D. Ultimately, none of the experts
relied upon by defendants were able to explain why claimant continued to have
symptoms if his work-related injury was merely a temporary flare-up of an underlying
condition. | affirm the deputy commissioner’s finding that claimant is entitled to penalty
benefits in the amount of $90.00 for defendants’ failure to include claimant’s shift
differential in the rate calculation. | affirm the deputy commissioner’s finding in his ruling
on limited application for rehearing that claimant proved his entitlement to medical
expenses in the amount of $20,209.38. 1 affirm the deputy commissioner’s findings,
conclusions and analysis regarding those issues.

For the reasons that follow, however, | reverse the deputy commissioner’s finding
that claimant is entitled to a running award of temporary benefits.

In his report, Dr. Taylor opined that claimant was not at MMI because he had not
yet undergone the radiofrequency ablations recommended by Dr. Moyse. (JE 13, p.
175) Dr. Taylor went on to provide that should claimant decline all further care, his MMI
date would be his last appointment with Dr. Moyse, which occurred on July 5, 2017. At
hearing, claimant testified he was unsure whether he wanted to pursue the
recommended ablations. (Tr., p. 31) Based on claimant’s own testimony that he was
unsure whether he wanted to seek the recommended treatment and the absence of
evidence that the treatment would serve as more than maintenance care, | find claimant
reached MMI as of July 5, 2017. The deputy commissioner’s finding that claimant had
not yet reached MMI at the time of the hearing is therefore reversed.

As of July 5, 2017, claimant had not yet returned to work, nor was he capable of
returning to substantially similar employment. The sedentary work restrictions that
defendants were unable to accommodate before claimant began treatment for his




